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BEFORE THE COMMISSIONER OF POLITICAL PRACTICES
STATE OF MONTANA

IN THE MATTER OF THE CIVIL
PENALTY IMPOSED AGAINST
THE MONTANA SCHOOL
SERVICES FOUNDATION

FINDINGS OF FACT, CONCLUSIONS OF LAW,
ORDER, AND MEMORANDUM OPINION

These informal contested case proceedings wext hitfore the Commissioner
of Political Practices (Commissioner) to consider appeal of the principal
referenced above. Pursuant to the provisions5s#8306, MCA, the principal
appealed the Commissioner’s assessment of civdlpes resulting from its late
filing of two lobbying financial disclosure reports

A hearing was held on November 7, 2007. Mary BaReogram Supervisor for
the Commissioner’s office, and Robert J. Robin&inef Executive Officer of the
Montana School Services Foundation, were swornestdied. Commissioner’s
Exhibits 1 and 2 and Principal’s Exhibit A were atled into evidence without
objection.

Based on the evidence presented at the hearintharapplicable law, the
Commissioner makes the following findings of faxnclusions of law, and order.

FINDINGS OF FACT

1. The Montana School Services Foundation (Fdiamjas a principal registered
with the Commissioner. The Foundation engageohibyling during the 2007 regular
session of the Montana Legislature. Robert J.ii®ohiis the Chief Executive Officer of
the Foundation.

2. OnJanuary 12, 2007, the Foundation filed thighCommissioner a Principal
Authorization Statement (form L-2). Robinson coetell and filed the L-2. In the box
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requiring “Principal Information,” Robinson listéae name of the Foundation, with an
address of 725 North Montana Avenue, Helena, Mari&301. In the same box,
Robinson listed Darrell Rud as the “Principal’'s Rspntative,” with an email address of
samdr@sammt.org.

3. Darrell Rud is the Foundation President, l&iaddress is not at 725 North
Montana Avenue, Helena, Montana 59601.

4. §5-7-306, MCA, establishes civil penaltiest tire required to be assessed against
any person who fails to file lobbying financialdasure reports within the time required
by law.

5. The January 2007 lobbying financial discloseygort for the Foundation was
required to be filed no later than February 157200

6. On January 29, 2007, the office of the Comimigs sent an email to all
principals, including the Foundation. The emailiadd that a lobbying financial
disclosure report was required to be filed no kitan February 15, 2007. The email
referenced the appropriate form that was requodktfiled, known as a form L-
5A, and noted that the form was available for dmadlon the Commissioner’s
website. The email was sent to Darrell Rud at ts@sammt.org,” the email address
listed on the L-2.

7. The Foundation failed to file its L-5A on cefbre the due date.

8. On February 21, 2007, the Commissioner seehaail with an attached letter
to the Foundation, stating that an L-5A report @as by February 15, 2007, but
had not been received. The email was sent to D&ued at “samdr@sammt.org,”

the email address listed on the L-2. The attaddiber was addressed as follows:

Montana School Services Assn.
Attn: Darrell Rud

725 North Montana Ave.
Helena, MT 59601

Citing 8 5-7-306, MCA, the letter stated that algdenalty started being assessed
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on February 16, 2007 at $50 per day, and wouldimoatuntil the report was filed
or until the penalty amount reached $2,500. Therefrged the Foundation to fax
the delinquent report immediately, followed by acheopy. The Foundation did not
file its report until June 7, 2007. Because thgorewas filed more than 50 days
late, the penalty amount was $2,500.

9. The 2007 post-session lobbying financial disate report for the Foundation
was required to be filed no later than May 29, 2007

10. On May 16, 2007, the office of the Commissiosent an email to all
principals, including the Foundation. The emailiadd that a post-session lobbying
financial disclosure report was required to belfile later than May 29, 2007. The
email referenced the appropriate form that wasirequo be filed, known as a form
L-5A, and noted that the form was available for dmad on the Commissioner’s
website. The email was sent to Darrell Rud at ts@sammt.org,” the email address
listed on the L-2.

11. The Foundation failed to file its post-sesdie5A on or before the due date.

12. On May 30, 2007, the Commissioner sent anlevith an attached letter to
the Foundation, stating that an L-5A report was lo&lay 29, 2007, but had not
been received. The email was sent to Darrell RUsaandr@sammt.org,” the email

address listed on the L-2. The attached letteragidsessed as follows:

Montana School Services Assn.
Attn: Darrell Rud
725 North Montana Ave.
Helena, MT 59601
Citing 8 5-7-306, MCA, the letter stated that algnenalty started being assessed

on May 30, 2007 at $50 per day, and would contumté the report was filed or
until the penalty amount reached $2,500. The leitged the Foundation to fax the
delinquent report immediately, followed by a haoghg. The Foundation did not
file its report until June 7, 2007. Because thmorewas filed seven working days

late, the penalty amount was $350.
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13. The Foundation requested a hearing to cottestivil penalties. A hearing
was held on November 7, 2007. At the hearing thenBation presented the
testimony of Robert J. Robinson. Robinson testiffeat when he completed the
Principal Authorization Statement (Form L-2, $&eet 2), he listed Darrell Rud as
the “Principal Representative,” listing Rud’'s catremail address but listing as
Rud’s address the address of the Foundation (72t Ntontana Avenue, Helena,
MT), which is not Darrell Rud’s correct addressobihson also testified that
because Darrell Rud does not work at 725 North slosmtAvenue, the Foundation’s
administrative secretary did not forward any of alings from the
Commissioner’s office to either Robinson or RudthAugh Robinson stated in his
testimony that Rud did not receive the emails ftbemCommissioner’s office, Mr.
Rud did not testify so it is not possible to vemiether or not he received the
emails.

14. Robinson also testified that he was the perssponsible for reporting the
Foundation’s lobbying activities and expendituréte testified that because he did
not receive the correspondence cited above, ragatde due dates for the reports
and the notices of delinquent reports, he did metlie reports until June 7, 2007.
Robinson urges a waiver of the penalties due ta Wwaaharacterized as the
unintentional late filing of the reports by the Roation.

15. The L-2 is accompanied by a “Memorandum RerHo2,” which includes
information to assist those who complete the L+2nfo The memorandum states:

Principal’s Representative

A Principal’s representative (signing authoritypald be the individual
familiar with the terms of the lobbying agreemeithvthe Principal’s
Lobbyist and who either personally will file or irpise and approve the
filing of any necessary lobbying reports on belwdlthe Principal in
compliance with applicable lobbying statutes arids.d’he Principal’s
representative also will be the individual to whiture correspondence
and inquiries from the Commissioner will be addesks

E-mail Address
It is the policy of this agency to communicate &leacically whenever
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possible, thereby reducing operating costs. | ajunesting that each
Principal filing a form L-2 Principal AuthorizatioBtatement provide,

if available, the e-mail address of the Principa¢presentative

(signing authority)Thereafter, correspondence from this office will be
via e-mail and will be directed to the Principatspresentative.
(Emphasis added).

16. Robinson testified he does not recall reathegviemorandum Re Form L-2
prior to filling out the L-2.

17. The Commissioner’s files show that all commgations and correspondence
from the Commissioner’s office to the Principal eeorrectly addressed and sent
to the email address and the mailing address &Ptincipal’'s Representative
designated on the L-2 form.

18. The Foundation reported lobbying payments/@0$during the 2007 regular
session of the Montana Legislature, and no fuitthi@drying payments during either

special session.

CONCLUSIONSOF LAW

1. The Commissioner has jurisdiction over thidtergpursuant to 88 2-4-604
and 5-7-306, MCA.
2. Notice of the hearing was provided as requingthw. § 2-4-601, MCA.

3. §5-7-306, MCA, provides:
Civil penaltiesfor delaysin filing -- option for hearing --
suspension of penalty. (1) In addition to any other penalties or
remedies established by this chapter, a persorfavisao file a report
within the time required by this chapter is subjeca civil penalty of
$50 for each working day that the report is lat#l time report is filed
or until the penalties reach a maximum of $2,500fxh late report.

The person against whom a penalty is assessedanagst an informal contested
case hearing before the Commissioner. At the hgattie Commissioner is required
to consider any factors or circumstances in mitgatand may reduce or waive the
civil penalty. 8 5-7-306(3), MCA.
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4. §5-7-208(2)(a), MCA, requires a lobbying dmstlre report to be filed with
the Commissioner “by February"16f any year the legislature is in session . . . .”
The report “must include all payments made in¢aégndar year prior to February 1.”

5. §5-7-208(2)(c), MCA, requires a lobbying dastire report to be filed with
the Commissioner “no later than 30 days followidgparnment of a legislative
session,” and the report must include “all paymemsie during the session, except
as previously reported.” If payments are not maa@ngd the reporting period, the
principal must file a report stating that fact5-§-208(4), MCA.

6. The second sentence of § 5-7-208(1), MCA states

A principal is subject to the reporting requirenseot this section only
if the principal makes payments exceeding the amnspecified under
5-7-112 during a calendar year.

7. 85-7-112, MCA established a monetary thresbb®2,150 for calendar
years 2002 through 2004. The threshold amourdjissted according to the
consumer price index in the year following a gehelection. The adjusted

payment threshold for calendar years 2007 and 20$8,300. ARM 44.12.204.

MEMORANDUM OPINION

Information and testimony presented in this prdasg establishes that the
Foundation registered to lobby and engaged in limigbguring calendar year 2007.
However, the Foundation’s lobbying activities dit nise to the level requiring
registration or reporting.

The Foundation filed reports claiming it made pawis totaling $700 for
lobbying during the regular legislative session.i/B 5-7-208(4), MCA requires
principals to file reports even if no payments wergde during a particular
reporting period, the key language in 8 5-7-208,AME€the second sentence in
subsection (1): “A principal is subject to the @gpng requirements of this section

only if the principal makes payments exceedingaim@unt specified under 5-7-112
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to one or more lobbyists during a calendar ye&s’'noted in Conclusion of Law 7,
the threshold amount for calendar year 2007 isGkR,3Bince the Foundation has
reported spending less than the threshold amoantriggers the reporting
requirements of § 5-7-208, MCA, it was not subjedihe reporting provisions of
the statute. Sufficient factors or circumstancesitigation exist to justify waiver
of the civil penalties.

Although | am waiving the civil penalties imposaghinst the Foundation based
on lobbying expenditures that did not meet thesthoéd established in the law, the
facts in this case illustrate that it is importémtprincipals to carefully read and
follow the instructions for registration and repogtof lobbying expenses. As the
“Memorandum Re Form L-2” clearly states, the “Pipat’'s Representative” is the
person to whom future correspondence and inquies the Commissioner will be
addressed. In this case the Commissioner’s offiiéeted correspondence to the
proper person as indicated on the L-2 — Darrell,Riedignated by the Foundation
as the Principal’s Representative. Moreover, ffieeoof the Commissioner is
always available to answer questions should angeed clarification regarding

how to properly register a principal and reportdging expenses.

ORDER
THEREFORE, IT IS HEREBY ORDERED that the civil pdtres assessed
against the Montana School Services Foundatiowanead.
DATED this 27" day of November, 2007.

VB,‘_;\N-_W.‘;\

Dennis Unsworth
Commissioner of Political Practices

NOTICE: This is a final decision in a contested caseau ave the right to seek
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judicial review of this decision pursuant to theyisions of Mont. Code Ann. §§ 2-
4-701 through 2-4-711.

CERTIFICATE OF SERVICE

| hereby certify that | caused a true and accwapy of the foregoing FINDINGS OF FACT,

CONCLUSIONS OF LAW, ORDER, AND MEMORANDUM OPINIONbotbe mailed to:

Robert J. Robinson

Montana School Services Foundation
725 North Montana Ave.

Helena MT 59601

DATED: November 27th, 2007

Mary Baker
Program Supervisor
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